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IN THE COURT OF COMMON PLEAS 
 OF PHILADELPHIA COUNTY, PENNSYLVANIA 
__________________________________________ 
       : 
COMMONWEALTH OF PENNSYLVANIA, : 
       :  
    Respondent,  : CP-51-CR-0113571-1982  
       : 
  v.     : Nos.  1357-1359 (1981)  
       :  
       :   
MUMIA ABU-JAMAL,    :   
       :  
    Petitioner.  :  
__________________________________________: 
 
 _________________________________________________________ 
 
 PETITIONER’S RESPONSE TO THE 

COURT’S NOTICE OF INTENT TO DISMISS PCRA PETITION 
 _______________________________________________________________ 
 

Petitioner Mumia Abu-Jamal submits this Response to this Court’s Notice of Intent to 

Dismiss Without a Hearing (hereinafter “Notice Opinion”) filed on October 26, 2022. The primary 

reasons offered for dismissal are that Petitioner’s current PCRA raised a Batson claim that is 

procedurally defaulted due to its being waived, previously litigated, or, in the alternative, untimely 

based on this Court’s assessment that the new evidence it is predicated upon could have been 

ascertained earlier through the exercise of due diligence; and, that Petitioner’s Brady claims were 

immaterial due to this Court’s assessment that, even if a jury was presented with the newly-

discovered evidence regarding suppressed inducements to testify to the prosecution’s two principal 

witnesses, there still remained sufficient evidence in the record that could have sustained a 

conviction. The Court’s Notice of Intent to Dismiss, however, reveals critical misapprehensions 

about the factual basis and controlling case law for each of Petitioner’s claims, as well as a 

misapplication of the standard for granting an evidentiary hearing under the PCRA. This 
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submission is respectfully provided in order to clarify the basis of Petitioner’s claims, the 

controlling legal standards, and to request that an evidentiary hearing be scheduled due to the 

existence of multiple disputes of material fact.  

I. Petitioner’s Batson Claim Is Premised on Newly Discovered, Highly Significant 
Evidence Supporting an Inference of Discrimination, and Requires an 
Evidentiary Hearing. 
 

 Petitioner respectfully submits that none of the procedural grounds identified by this Court 

in its Notice Opinion would support dismissing the petition without a hearing. Mr. Abu-Jamal has 

presented a Batson claim based on newly discovered evidence, which he was diligent in seeking 

to obtain. This means his claim is timely, and it is neither waived nor previously adjudicated.  

 Before turning to these procedural doctrines, Petitioner addresses this Court’s statement 

that he did not delineate which portions of his Batson claim are based on new evidence. See Notice 

Opinion at 7-8. Petitioner recognizes that his Batson claim must be premised on newly discovered 

evidence, and he begins by describing the multiple categories of new evidence identified in his 

PCRA petition.  

 First, the newly discovered evidence includes long-withheld handwritten notes by the trial 

prosecutor Joseph McGill showing he was actively tracking prospective jurors by race during voir 

dire, including by placing the letter “B” prominently next to the names of many prospective Black 

jurors, and the letter “W” prominently next to the names of many prospective white jurors. See 

PCRA Petition, 12/23/21 (“PCRA Pet.”) ¶¶ 48, 57-58 & Ex. E. This Court described these 

notations as “facially neutral observations of race,” which Petitioner and his counsel likely could 

have “observe[d] with their own eyes during voir dire.” Notice Opinion at 11. But the prosecutor’s 

act of tracking jurors’ race in private notes is relevant to the prosecutor’s state of mind even if the 

races of prospective jurors were observable to everyone in the courtroom. Such jury notes—even 
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if not “per se intentional racial bias,” Notice Opinion at 11—are therefore probative evidence in 

support of a Batson claim. This is clear under controlling United States Supreme Court and 

Pennsylvania Superior Court precedent, which this Court did not address in its Notice Opinion. 

See Foster v. Chapman, 578 U.S. 488, 493-94, 500-01, 513 (2016) (identifying, as one category 

of evidence supporting petitioner’s Batson claim, notes from the prosecution’s files in which the 

“letter ‘B’ . . . appeared next to each black prospective juror’s name” on a voir dire list); Miller-El 

v. Dretke, 541 U.S. 231, 266 (2005) (emphasizing that the prosecutors made “notes of the race of 

each potential juror” as evidence in support of a Batson claim). Indeed, in Commonwealth v. 

Edwards, 177 A.3d 963 (2018), the Pennsylvania Superior Court considered it “strongly indicative 

of discriminatory intent” that court staff tracked jurors’ race on voir dire sheets they handed 

counsel. Id. at 973, 975. Edwards applies with even more force when, as here, the prosecutor 

himself tracked jurors’ race in private notes. 

 This Court also stated it was “unsurprising” that Mr. McGill tracked race in his private 

notes in light of defense counsel’s “pretrial efforts to request that the trial court elicit race-based 

information about prospective jurors.” Notice Opinion at 11. But this is a post-hoc justification 

presented by the Commonwealth in opposing Mr. Abu-Jamal’s PCRA petition, see 

Commonwealth’s Motion to Dismiss, 6/29/22 at 66, 71, which Mr. McGill did not offer in his 

November 2019 affidavit addressing his notes. Far from asserting that he had a specific reason for 

tracking race in Mr. Abu-Jamal’s case as the Commonwealth now asserts, in that affidavit, Mr. 

McGill said that he did so as part of a “standard and acceptable part of the jury selection process 

and nothing more.” PCRA Pet. Ex. C at 4; see also id. at 3 (claiming his notes tracking jurors by 

race was a “standard practice”). Nor is the Commonwealth’s post-hoc justification that Mr. McGill 

was just trying to make sure there was a clear record so he could “fairly respond” to any subsequent 
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jury discrimination challenge, Motion to Dismiss, 6/29/22 at 71, consistent with Mr. McGill’s 

actual conduct at trial. During trial, Mr. McGill objected to jurors being asked to openly identify 

their race, even though it would have created a clear record from which to adjudicate any future 

jury discrimination. Mr. McGill asserted that such questions were “unnecessary” and “irrelevant,” 

and that it made “no sense” to ask them. Tr. 6/7/82 at 18-19. 

The Supreme Court has squarely rejected post-hoc justifications for the trial prosecutor’s 

conduct during jury selection, including a post-hoc justification that mirrors the Commonwealth’s 

argument here that a prosecutor’s race-conscious notes simply reflected a fair effort to address any 

future jury discrimination challenge. See Foster, 578 U.S. at 513; see also Miller-El, 545 U.S. at 

246. In any event, competing explanations for why Mr. McGill made these jury selection notes 

raise a genuine dispute about a material fact that requires an evidentiary hearing. See, e.g., 

Commonwealth v. Williams, 244 A.3d 1281, 1286 (Pa. Super. 2021); Commonwealth v. Wah, 42 

A.3d 335, 338 (Pa. Super. 2012). 

 Second, the newly discovered jury selection notes show that the prosecutor made a specific 

notation about one of the prospective jurors: “I accepted but D rejected this Black male.” PCRA 

Pet. ¶ 59 & Ex. E. Like his prominent notations of the race of many prospective jurors, this 

statement shows that Mr. McGill was not exercising his “strikes in a ‘color-blind’ manner.” Foster, 

578 U.S. at 513. Moreover, it provides evidence of a point this Court recognized in a different 

context: that the prosecutor appears to have engaged in “a race conscious jury selection strategy” 

in which Mr. “McGill made an effort to select a few Black jurors” while using the vast majority 

of his peremptory strikes against prospective Black jurors. Notice Opinion at 13. Such a strategy 

is clearly unconstitutional under Batson, which “forbids striking even a single prospective juror 

for a discriminatory purpose.” Flowers v. Mississippi, 139 S. Ct. 2228, 2244 (2019). 
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 Third, the newly discovered jury selection notes show that, at trial, Mr. McGill identified 

prospective juror A.A. as Black. See PCRA Pet. ¶ 63 & Ex. E. However, on direct appeal, the 

Commonwealth asserted that the record did not reveal A.A.’s race; as a result, the Pennsylvania 

Supreme Court did not recognize the full scope of the prosecutor’s discriminatory strike pattern in 

its direct appeal opinion. See id. & Exs. F at 20 n.6, G; see also Commonwealth v. Abu-Jamal, 555 

A.2d 846, 850 (Pa. 1989) (noting “the Commonwealth disputes the representations made by the 

appellant as to the race of several prospective jurors, peremptorily excused, whose race does not 

appear of record,” and ultimately deciding Mr. Abu-Jamal’s claim based on the false premise that 

the prosecutor had used peremptory strikes against only eight Black panelists). Even though Mr. 

McGill submitted an affidavit in that appeal to address Mr. Abu-Jamal’s Batson claim, he omitted 

this important fact. See PCRA Pet. ¶ 63 & Ex. G. This new evidence further undermines the 

Commonwealth’s post-hoc explanation that Mr. McGill was focused on race in his private notes 

to ensure that he could “fairly respond” to any subsequent jury discrimination challenge. See 

Commonwealth’s Motion to Dismiss, 6/29/22 at 71.  

 Fourth, the newly discovered jury selection notes, and Mr. McGill’s new November 2019 

affidavit explaining those notes, identify characteristics of prospective jurors that Mr. McGill 

highlighted during jury selection, including “the section of the city where they live” (which 

correlates closely with race), “their vocation,” and “the work of their relatives.” PCRA Pet. ¶ 67. 

Focusing on the characteristics that Mr. McGill himself highlighted as important in his jury 

selection notes shows that he struck prospective Black jurors while accepting white jurors who 

were similarly situated, or even less favorable to the prosecution. See PCRA Pet. ¶ 70. For 

example, Mr. McGill struck prospective Black jurors who were employed and living with 

employed family members, while accepting prospective non-Black jurors who were unemployed 
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and lived with spouses who were also unemployed. See PCRA Pet. ¶¶ 68, 70 & n.12. Such “side-

by-side comparisons of some black venire panelists who were struck and white panelists allowed 

to service” provide “evidence tending to prove purposeful discrimination.” Miller-El, 545 U.S. at 

241; see also Foster, 578 U.S. at 508-09. 

 In its Notice Opinion, this Court stated that Mr. Abu-Jamal had not “clearly explain[ed] 

which aspects of the prosecutor’s jury-selection criteria are ‘new’ and not apparent in the record.” 

Notice Opinion at 11 n.12. Petitioner therefore emphasizes that the criteria highlighted in Mr. 

McGill’s jury selection notes and November 2019 affidavit, including his focus on jurors’ 

employment and the vocation of their relatives, are new. See PCRA Pet. ¶ 67. Prior to their 

disclosure, Petitioner had no basis for knowing what criteria Mr. McGill deemed important 

characteristics for selecting jurors at trial. And, it is the characteristics that the trial prosecutor 

identifies as important compared with his application of those factors in making strikes—not 

simply the characteristics of venirepersons—that matter in a comparative juror inquiry under 

Batson. See, e.g., Miller-El, 545 U.S. at 252.1 Mr. Abu-Jamal was never previously able to present 

a side-by-side comparison based on characteristics the trial prosecutor indicated were important to 

him in selecting jurors. Those comparisons provide powerful evidence in support of a Batson 

 
1 In Miller-El, the Supreme Court relied on juror characteristics the prosecutor identified as 
important based on justifications he provided at a post-trial hearing for striking prospective Black 
jurors. See Miller-El, 545 U.S. at 236. Here, the relevant characteristics are supplied by the trial 
prosecutor’s own notes, and his recent affidavit describing those notes. In both cases, the evidence 
in question allows for side-by-side comparisons based on reasons the trial prosecutor himself 
identified as important, which is what matters in analyzing whether the “inherently subjective 
reasons that underlie use of a peremptory challenge” were tainted by racial discrimination. Id. at 
267 (Breyer, J., concurring); see Batson, 476 U.S. at 105 (emphasizing that a court must assess the 
prosecutor’s motives for striking jurors). Alternatively, Mr. McGill’s notes are new evidence 
creating a sufficient factual predicate to identify the characteristics he deemed important at trial, 
such that an evidentiary hearing is warranted where he can be questioned further about why he 
struck prospective Black jurors.  
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claim—indeed, the evidence is so powerful that the Commonwealth has not even tried to offer an 

explanation for it. 

In sum, Petitioner’s Batson claim rests on multiple categories of newly discovered 

evidence—evidence similar to the evidence the Supreme Court has repeatedly relied on in finding 

Batson violations. On the merits, that evidence is surely sufficient to require an evidentiary 

hearing. Petitioner therefore now turns to the procedural issues identified by this Court. 

A. Because It Is Based on Newly Discovered Evidence, Mr. Abu-Jamal’s Batson Claim 
Is Not Waived. 

As this Court recognized, an issue is waived only “‘if the petitioner could have raised it but 

failed to do so’” at a prior stage in the proceedings. Notice Opinion, 10/26/22 at 8 (quoting 42 P.a. 

C.S. § 9544(b)). A claim therefore cannot be waived if the petitioner did not have an opportunity 

to raise it in a prior proceeding. See, e.g., Commonwealth v. Fulton, 830 A.2d 567, 571-72 (Pa. 

2003) (explaining that a PCRA petition “represented the first proper opportunity to challenge trial 

counsel’s ineffectiveness,” and the “claim is therefore not waived”).  

The Pennsylvania Supreme Court has repeatedly applied these principles in the Batson 

context, and the Court has made clear that the touchstone is whether the facts supporting a Batson 

claim were previously available. If trial counsel fails to make a jury discrimination challenge, a 

Batson claim is waived if it is premised on facts known at trial, even if the trial occurred before 

Batson. In those circumstances, as this Court pointed out in its Notice Opinion, a petitioner cannot 

rely on the retroactive application of Batson to support a waived jury discrimination challenge; 

instead, the petitioner must raise any such challenge through an ineffective assistance of counsel 

claim. See Notice Opinion at 8; Commonwealth v. Smith, 17 A.3d 873, 893-94 (Pa. 2011) (agreeing 

with Commonwealth’s argument that appellant’s Batson claim was “waived because counsel did 

not object to the prosecutor’s peremptory strikes during voir dire,” and because the Batson claim 
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was not preserved, petitioner would have to rely on an ineffective assistance of counsel claim, 

which was not waived); Commonwealth v. Sneed, 899 A.2d 1067, 1075 (Pa. 2006) (similar).  

On the other hand, the failure to raise a jury discrimination challenge at trial does not result 

in the waiver of a Batson claim when that claim is later premised on newly discovered evidence. 

In Commonwealth v. Basemore, the petitioner raised a Batson claim for the first time in a 

supplemental petition for PCRA relief, and the Court of Common Pleas denied relief without a 

hearing. See 744 A.2d 717, 727, 729 (Pa. 2000). The Commonwealth argued the Batson claim was 

waived, but the Pennsylvania Supreme Court held that the petitioner had presented a sufficient 

factual predicate to show the claim was based on newly discovered evidence, such that an 

evidentiary hearing was required. See id. at 733.  

Specifically, the petitioner’s claim in Basemore relied on the McMahon tape, which had 

only recently been made public. See id. at 727, 733. The Pennsylvania Supreme Court explained 

that, although the tape did not discuss McMahon’s conduct at Basemore’s trial specifically, it “may 

constitute circumstantial evidence of what occurred in the selection of the jury at Basemore’s trial.” 

Id. at 732. Given the “previous nondisclosure of the videotape at the time of trial and thereafter,” 

and “the inherently covert nature of conduct constituting the underlying violation,” a hearing was 

required to adjudicate both the waiver issue and the merits of petitioner’s Batson claim. See id. at 

733. On remand, the Court of Common Pleas held an evidentiary hearing at which it received 

testimony from the prosecutor, and ultimately found a Batson violation requiring a new trial. See 

Commonwealth v. Basemore, No. 1762-65, 2001 WL 36125302 (Ct. Common Pleas Dec. 19, 

2001).2 

 
2 Petitioner recognizes that this Court is bound only by decisions of the U.S. Supreme Court, 
Pennsylvania Supreme Court, and Pennsylvania Superior Court; Petitioner simply includes this 
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Similarly, in Commonwealth v. Lark, 746 A.2d 585 (Pa. 2000), the Pennsylvania Supreme 

Court addressed the merits of new evidence presented by the petitioner in support of a Batson 

claim. As in Mr. Abu-Jamal’s case, in Lark, the trial occurred before Batson, and Lark’s counsel 

did not raise a jury discrimination challenge at trial. See id. at 589. In PCRA proceedings, Lark 

raised a Batson claim for the first time, pointing in part to the newly discovered McMahon tape. 

See id. at 588. The Pennsylvania Supreme Court held that the Court of Common Pleas had erred 

by not considering the merits of the claim to the degree it was premised on newly discovered 

evidence. See id. Having considered the new evidence on the merits—and finding it unpersuasive 

because it concerned a different prosecutor—the Court explained that Lark’s Batson claim actually 

depended upon facts that “have been present since the inception of his trial,” and “any Batson 

claim predicated upon these previously existing facts” was both untimely and waived. See id. at 

589 (citing both Pa. C.S. § 9545(b)(1)(ii), regarding timeliness, and Pa. C.S. § 9544(b), regarding 

waiver).  

Mr. Abu-Jamal’s Batson claim is not waived because it rests on newly discovered evidence. 

Here, as in Basemore, the newly discovered evidence goes directly to the state of mind of the 

prosecutor in Mr. Abu-Jamal’s case; unlike Lark, Mr. Abu-Jamal presents new evidence about the 

thoughts and strategies of the prosecuting attorney who selected a jury at his trial.  He is not seeking 

to “revive [a] waived Batson claim through the assertion of . . . newly-discovered” evidence about 

a different prosecutor. Lark, 746 A.2d at 589. Therefore, as in Basemore, the proper course is to 

hold an evidentiary hearing so that Petitioner may have “the opportunity to develop a record 

 
unpublished order from the Court of Common Pleas in Basemore to illustrate how the Court of 
Common Pleas handled the issue on remand.  
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concerning the asserted violation, [the trial prosecutor’s] conduct and its implications with respect 

to his trial.” Basemore, 744 A.2d at 733.    

As the Pennsylvania Supreme Court also stressed in Basemore, the opportunity for such a 

hearing is especially important given the nature of Mr. Abu-Jamal’s claim. Racial discrimination 

in jury selection imposes unique harms that “impugn the legitimacy of the judicial process.” Id. 

“‘The harm from discriminatory jury selection extends beyond that inflicted on the defendant and 

the excluded juror to touch the entire community. Selection procedures that purposefully exclude 

black persons from juries undermine public confidence in the fairness of our system of justice.’” 

Id. at 733-34 (quoting Batson, 476 U.S. 79, 87-88 (1986)). Under those circumstances, the merits 

of Mr. Abu-Jamal’s Batson claim, as well as the waiver issue, are “best determined on a full and 

complete record” after a hearing. Id. at 734. 

B. Because It Is Based on Newly Discovered Evidence, Mr. Abu-Jamal’s Batson Claim 
Was Not Previously Litigated.  

The Pennsylvania Supreme Court has determined that “[a]n issue is not previously litigated 

when it does not rely solely upon previously litigated evidence.” Commonwealth v. Chmiel, 173 

A.3d 617, 627 (Pa. 2017). Applying that standard, Mr. Abu-Jamal’s Batson claim cannot be barred 

as previously litigated. Far from “rely[ing] solely upon previously litigated evidence,” id., his 

claim is premised on newly discovered evidence, viz., long withheld jury selection notes and Mr. 

McGill’s November 2019 affidavit addressing those notes. 

In reaching a contrary conclusion, this Court stated that the new evidence presented by Mr. 

Abu-Jamal does not constitute a “watershed revelation.” Notice Opinion at 11. But that is the 

standard suggested by the Commonwealth in opposing Mr. Abu-Jamal’s PCRA Petition, see 

Commonwealth’s Motion to Dismiss, 6/29/22 at 74, not the standard established by the 

Pennsylvania Supreme Court. While the Court in Chmiel quoted an article referring to the new 
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evidence there as “marking a ‘watershed in one of the country’s largest forensic scandals,’” 

Chmiel, 173 A.3d at 625, that was in an earlier part of the Court’s opinion, which did not form any 

part of its discussion of the legal standard for determining whether a claim is previously litigated.  

In any event, the new evidence Mr. Abu-Jamal has presented is highly significant under 

any standard. As set forth above, that new evidence shows:  

• Mr. McGill was not exercising his “strikes in a ‘color-blind’ manner,’” Foster, 578 U.S. at 
513, but instead made prominent notations identifying many prospective jurors by race 
(e.g., using the letters “B” and “W” next to their names), even after he had urged the court 
not to ask jurors to identify their race for the record because doing so was supposedly 
“unnecessary” and “irrelevant.” See PCRA Pet. ¶¶ 48, 57-58 & Ex. E; Tr. 6/7/82 at 18-19. 
 

• Mr. McGill wrote a note emphasizing “I accepted but D rejected this Black male,” which 
confirmed the race-conscious nature of his jury selection process and indicated he thought 
simply accepting some Black jurors would be sufficient to defeat any jury discrimination 
challenge. See PCRA Pet. ¶ 59 & Ex. E. 

 
• Mr. McGill’s notes identify the race of a prospective Black juror whose race was not clear 

in the direct appeal record. He omitted this material information from the affidavit he 
submitted to the Pennsylvania Supreme Court on direct appeal, thereby confirming that he 
was not simply using his notes to create a record that would ensure that any future jury 
discrimination challenge could be fairly adjudicated. See PCRA Pet. ¶ 63 & Exs. E, F, G; 
Abu-Jamal, 555 A.2d at 850. 

 
• Mr. McGill identified characteristics of prospective jurors that were significant to him 

during jury selection, including their employment status and that of their relatives. With 
this new information, side-by-side comparisons are, for the first time, possible to determine 
if the prosecutor applied those criteria equally to Black and non-Black jurors. And the 
record shows he did not. See PCRA Pet. ¶¶ 67-68, 70 & n.12. 

 
The new evidence in this case fundamentally changes the evidentiary picture concerning 

Mr. Abu-Jamal’s Batson claim, which the Pennsylvania Supreme Court previously denied 

because, based solely on the prosecutor’s questions during voir dire, there was not “a trace of 

support for an inference that the use of peremptories was racially motivated.” Abu-Jamal, 555 

A.2d at 850; see Notice Opinion at 15. If the Court has any remaining questions concerning the 

strength of that new evidence and how it compares to evidence that was previously presented, 
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Petitioner respectfully submits that the proper course is to hold a hearing to consider both the 

merits and any procedural issues. As the Pennsylvania Supreme Court explained in the waiver 

context in Basemore, where “the merits and waiver questions appear to be intertwined,” the “best 

course would be to permit [petitioner] the opportunity to develop a record” addressing both issues. 

744 A.2d at 733. So too here with respect to all of the Commonwealth’s procedural arguments. 

C. Because Mr. Abu-Jamal Was Diligent in Seeking Evidence in Support of His Batson 
Claim, His Claim Is Timely. 

It is undisputed that the Commonwealth withheld the new evidence supporting Mr. Abu-

Jamal’s Batson claim until January 3, 2019. See PCRA Pet. ¶¶ 6, 8 & Ex. A. It is likewise 

undisputed that, consistent with the requirements of 42 Pa. S.C. § 9545(b), Mr. Abu-Jamal filed 

this PCRA petition within one year of his first opportunity to do so. Indeed, he filed the Petition 

within 60 days of when the Pennsylvania Superior Court dismissed the appeal of his prior PCRA 

petition. See PCRA Pet. ¶ 6; see also id. ¶ 7 (discussing Commonwealth v. Lark, 746 A.2d 585, 

588 (2000)). Therefore, the only issue with respect to the timeliness of this claim is whether Mr. 

Abu-Jamal was diligent in litigating it previously. 

As this Court recognized, see Notice Opinion at 12-13, the Superior Court established the 

standard for assessing diligence in Commonwealth v. Burton, 121 A.3d 1063 (Pa. Super. 2015): 

“[D]ue diligence requires neither perfect vigilance nor punctilious care, but rather it requires 

reasonable efforts by a petitioner, based on the particular circumstances, to uncover facts that may 

support a claim for collateral relief.” Id. at 1071. The “[i]nquiry is fact-sensitive and dependent 

upon the circumstances presented.” Id. at 1070. When there are questions about the evidence that 

petitioner previously had access to and his diligence in seeking to obtain it, the proper course is to 

hold an evidentiary hearing addressing those issues before the Court dismisses a petition as 

untimely. See id. at 1073-74.  
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As this Court also recognized, here, “Defendant’s first PCRA proceedings presented 

Defendant’s first chance to create a meaningful evidentiary record that could have supported his 

Batson claim.” Notice Opinion at 15. The Court concluded that the attorneys who represented 

Petitioner during those proceedings were not diligent in developing facts in support of this claim 

other than by showing Mr. McGill struck more prospective Black jurors than the record previously 

disclosed. See id. at 15-17. Petitioner respectfully submits that this Court’s conclusion is incorrect, 

and that, during that hearing he made “reasonable efforts . . . based on the particular circumstances, 

to uncover facts that may support a claim for collateral relief,” Burton, 121 A.3d at 1071, thereby 

establishing diligence. At a minimum, Petitioner submits that the evidence creates genuine 

material facts on this issue, such that a hearing is required before the Court resolves this diligence 

issue. See id. at 1074. 

As this Court recognized, Petitioner filed a motion for discovery in connection with his 

1995 PCRA hearing. In that motion, he requested discovery “in advance of the evidentiary hearing 

on petitioner’s PCRA petition to further substantiate the legal claims.” Defendant’s Motion for 

Discovery at 2; attached hereto as Exhibit A. His very first discovery request was “[a]ny material 

evidence favorable to the petitioner which is relevant to guilt or punishment, and which is currently 

within the possession and/or control of the Commonwealth and/or its agents or which was in the 

possession and/or control of the Commonwealth at any time subsequent to events underlying this 

prosecution and conviction.” Id. at 5. If Petitioner’s motion for discovery had been granted, this 

request would in fact have “compelled the Commonwealth to disclose McGill’s voir dire notes.” 

Notice Opinion at 16 n.15. For the reasons described above, see pp. 2-7, supra, Mr. McGill’s notes 

were “material evidence favorable to the petitioner,” and they were relevant to “guilt or 

punishment,” Motion for Discovery at 2, because a successful Batson claim would have required 



14 
 

a new trial concerning both Mr. Abu-Jamal’s guilt and his capital sentence (which was still in place 

at the time of the 1995 PCRA). And those notes where “within the possession and/or control of 

the Commonwealth”—they were in boxes maintained in the Philadelphia District Attorney’s 

Office but not disclosed until January 2019. 

Moreover, Petitioner’s counsel made more specific efforts to obtain discovery in support 

of his Batson claim. In the same discovery motion, he sought discovery of “[t]he name, address 

and race of each member of the jury venire questioned to sit on the jury in petitioner’s case,” as 

well as “[t]he voting districts from which juror questionnaire forms were mailed for the jury venire 

in petitioner’s case.” Motion for Discovery at 22. The former request, if granted, would have also 

led to the discovery of Mr. McGill’s notes as those notes showed the race of several members of 

the jury venire who were questioned to sit on the jury in petitioner’s case, but whose race is not 

otherwise available from the record. 

At a hearing before the Court on July 12, 1995, Petitioner’s counsel reiterated the 

importance of discovery, explaining: “ample discovery is necessary under the circumstances.” Tr., 

7/12/95 at 9; see also id. at 82-83, 86 (Mr. Abu-Jamal’s counsel emphasizing the importance of 

discovery to the PCRA proceedings, and for Mr. Abu-Jamal’s counsel to have adequate time to 

review it). In response, counsel for the Commonwealth insisted: “We are not going to be providing 

any discovery.” Id. at 89. Judge Sabo agreed with the Commonwealth and denied Petitioner’s 

discovery motion on July 14, 1995. See Commonwealth v. Abu-Jamal, 720 A.2d 79, 85 (Pa. 1998) 

(describing Judge Sabo’s order). Mr. Abu-Jamal then appealed that denial of discovery, but the 
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Pennsylvania Supreme Court denied relief. See Exhibit B, attached hereto, at 2 (describing prior 

proceedings).3 

Petitioner made yet another effort to obtain discovery related to his Batson claim. On 

August 1, 1995, he subpoenaed Marianne Cox, who represented the Commonwealth on direct 

appeal, to testify at the PCRA proceedings. Exhibit B, Commonwealth’s Motion to Quash 

Subpoena, see subpoena to Marianne Cox attached to Motion. The subpoena also instructed Ms. 

Cox to bring copies of “all records relied upon for the factual assertions included in Point I, A (pp. 

16-22) of the Brief for Appellee filed” in direct appeal, i.e., the Commonwealth’s Batson argument 

on direct appeal. See id. This subpoena, had it been complied with, may have resulted in the 

disclosure of Mr. McGill’s jury selection notes. Ms. Cox made one representation on direct appeal 

that tracked Mr. McGill’s notes. See id. at 18 (emphasizing that defendant struck a Black 

venireperson whom Mr. McGill accepted). And Mr. McGill’s notes were also relevant to other 

representations she made in the brief, including that the race of “seven stricken prospective jurors 

is not of record,” and that there was no “record support” for Mr. Abu-Jamal’s claim that three of 

them were Black, id. at 19, even though Mr. McGill’s notes showed that one of the prospective 

jurors in question was Black. See Pet. ¶ 63, Exs. E, F, G. And Ms. Cox made assertions about how 

“the cold record” supposedly “indicate[d] non-racially motivated reasons for the prosecutor’s 

exercise of his discretionary challenges.” Id., Ex. E at 20. Mr. McGill’s notes concerning the juror 

characteristics that he actually deemed important were directly relevant to Ms. Cox’s claims about 

whether there were “non-racially motivated reasons” for his strikes.4 And, regardless of whether 

 
3 To be clear, Petitioner is not seeking to relitigate these previous denials of his discovery motions. 
His point is simply that he sought to obtain discovery, showing his reasonable efforts to obtain 
evidence in support of this claim. 
4 As this Court acknowledged, Mr. Abu-Jamal also continued to seek discovery in support of this 
claim after the 1995 PCRA hearing, asking the Pennsylvania Supreme Court to remand his Batson 



16 
 

this subpoena would have resulted in the discovery of Mr. McGill’s notes specially, it clearly 

represents another effort by petitioner’s counsel to engage in “reasonable efforts . . . based on the 

particular circumstances, to uncover facts that may support a claim for collateral relief.” Burton, 

121 A.3d at 1071. Far from pursuing a “narrow litigation strategy,” Notice Opinion at 15, Mr. 

Abu-Jamal’s counsel vigorously attempted to develop evidence in the Commonwealth’s 

possession that would support Mr. Abu-Jamal’s Batson claim. 

However, the Commonwealth moved to quash the subpoena to Ms. Cox, arguing, inter 

alia, that “courts recognize that it is bad policy for defendants to call prosecutors as defense 

witnesses” and “is not acceptable unless required by a compelling and legitimate need.” Motion to 

Quash, 8/2/95 at 3. According to the Commonwealth, that standard was not satisfied because Mr. 

Abu-Jamal’s counsel had “failed to provide a specific offer of proof as to why the defense contends 

that Ms. Cox could provide admissible, material and favorable testimony for the defense.” Id. at 

4; see also id. (“A defendant’s offer of proof must contain sufficient factual specificity to establish 

that the proposed witness has material and relevant testimony.”).  

 The record thus shows that Petitioner made repeated efforts to obtain discovery during his 

first PCRA proceedings about materials in the prosecution’s files that would support his Batson 

claim. He certainly undertook “reasonable efforts . . . based on the particular circumstances, to 

uncover facts that may support a claim for collateral relief.” Burton, 121 A.3d at 1071. The 

Commonwealth simply refused to provide the materials.   

 In its Notice Opinion, the Court emphasized that Mr. Abu-Jamal’s PCRA attorneys did not 

call Mr. McGill as a witness despite having an opportunity to do so. See Notice Opinion at 15, 17. 

 
claim for further discovery. See Notice Opinion at 16 n.16. Petitioner submits this confirms that 
he was diligent in investigating this claim.  
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But, the standard for assessing diligence is whether Petitioner undertook “reasonable efforts” to 

uncover relevant information, not whether he acted with “perfect vigilance []or punctilious care.” 

Burton, 121 A.3d at 1071. And, for several reasons, it was not unreasonable for Petitioner not to 

call Mr. McGill and ask him about his jury selection notes, and whether they showed he was 

tracking race, during the 1995 PCRA hearing. 

 First, Petitioner was not on notice that Mr. McGill took jury notes showing he was tracking 

jurors by race. After all, at trial, Mr. McGill had specifically asserted that asking jurors to identify 

their race was “irrelevant” and “unnecessary.” Tr. 6/7/82 at 18-19. The law of diligence does not 

require the petitioner to make “unreasonable assumptions” that are inconsistent with the 

prosecution’s stated position at trial. Commonwealth v. Davis, 86 A.3d 883, 890-91 (2014). Then, 

as discussed above, Petitioner’s counsel sought discovery about evidence in the prosecution’s files 

that—if granted—would have resulted in the disclosure of those notes. Their requests were denied. 

 Second, counsel for the Commonwealth, and the Court, made clear that Petitioner could 

only question Mr. McGill about subjects on which they were able to first present a specific offer 

of proof. During the PCRA hearing on July 26, 1995, counsel for the Commonwealth stated it was 

“ridiculous” for Mr. Abu-Jamal’s counsel to state that he was calling Mr. McGill because he was 

the trial prosecutor in the case, and argued that, absent a specific offer or proof, Mr. McGill should 

be precluded from testifying. Tr., 7/26/95 at 226-27. The Court likewise indicated that a specific 

offer of proof would be required as Mr. McGill “has to be prepared to come in here with whatever 

things you want to bring out.” Id. at 227.  

On July 31, 1995, counsel and the Court took up the matter again. Counsel for the 

Commonwealth argued Mr. McGill’s subpoena to testify should be quashed if defense counsel 

was “not going to provide the necessary proofs,” with the Court then stating: “I told him to give 
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you these proofs. Will you, please. We will always have this problem if you don’t do that.” Tr., 

7/31/95 at 278-79. The attorney for the Commonwealth then moved to quash the subpoena, at 

which point defense counsel offered the specific offer of proof that had been insisted upon by the 

Commonwealth and the Court. See id. at 279-80. In that offer of proof, counsel referred to the only 

matters he was on notice of at the time concerning jury selection, namely the affidavit Mr. McGill 

provided to the Pennsylvania Supreme Court, which, according to Mr. Abu-Jamal’s counsel 

showed that “‘McGill was a party to a process that misrepresented to [SCOPA] by some 30 percent 

the pattern of racial exclusion which the Commonwealth engaged in in picking this jury.  We 

intend to question him about that.’” Notice Opinion at 17 n.18 (quoting Tr., 7/31/06 at 279-80) 

(alteration in this Court’s opinion). Petitioner respectfully submits that the offer of proof was not 

“phrased broadly enough to permit questions about McGill’s intentions and strategy” generally, 

Notice Opinion at 17, but rather was focused on the one specific issue counsel had notice of about 

which Mr. McGill could present relevant testimony, viz., Mr. McGill’s affidavit to the 

Pennsylvania Supreme Court “‘in which he set forth his conduct during the selection of the Jury 

indicating the racial makeup of the jury.’” Id. at n.18 (quoting Tr., 7/31/95 at 279-80) (emphasis 

added); see PCRA Pet. Ex. G (copy of Mr. McGill’s direct appeal affidavit). When the attorney 

for the Commonwealth responded by stating “if they want to inquire of Mr. McGill with respect 

to the Batson issue, I think they should be given full latitude so this claim could be litigated once 

and for all, whatever their additional evidence is,” Tr., 7/31/95 at 292, he was clearly referring 

back to the “additional evidence” Mr. Abu-Jamal’s counsel had presented in his offer of proof, 

which was focused specifically on the “racial makeup of the jury” and how the “pattern of racial 

exclusion” was different than what had been presented to the Pennsylvania Supreme Court on 

direct appeal, id. at 279.  
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Then, when the parties were able to reach a stipulation about the racial makeup of the jury, 

the issue that Mr. Abu-Jamal’s counsel had intended to ask Mr. McGill about—and the issue 

counsel had identified in his offer of proof—was resolved. This is clear from Mr. Abu-Jamal’s 

counsel’s statement at the hearing on August 4, 1995, explaining why he was not planning to call 

Mr. McGill: “Mr. McGill was going to be called . . . to ask him questions pertaining to the jurors 

he struck and the representations made to the Supreme Court of Pennsylvania.” Tr., 8/4/95 at 119. 

Counsel continued by stating that, with the “stipulation in the record” about the race of additional 

jurors whom Mr. McGill struck, but whose race was not in the record at the time of direct appeal, 

“we don’t need the testimony of Mr. McGill.” Id. at 119-20.  

 In sum, the record shows that Mr. Abu-Jamal’s counsel was required by the court to present 

a specific offer of proof about any matters he wished to have Mr. McGill testify about, and the 

only matter he had notice of to create a specific offer of proof relating to Batson was the racial 

makeup of the jury and how it differed from the Pennsylvania Supreme Court’s understanding on 

direct appeal. Petitioner does not challenge this Court’s determination that, “[i]n context, the 

Commonwealth’s request for a narrow offer of proof for McGill was reasonable.” Notice Opinion 

at 17 n.17. But Petitioner respectfully submits that, in light of this narrow offer of proof, it was 

reasonable for him not to call Mr. McGill to the stand to ask him questions on topics about which 

counsel had no notice were likely to reveal evidence favorable to a Batson claim, such as whether 

Mr. McGill was tracking jurors by race in his private notes. 

 Third, even if Mr. Abu-Jamal’s counsel could have asked Mr. McGill questions about 

whether he had made private jury selection notes that included evidence probative of a Batson 

violation, such questions are not required under Pennsylvania case law concerning diligence. 

Indeed, the Commonwealth has not pointed to a single case in which the Commonwealth withheld 
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favorable evidence contained only in its files—and not in any other source—but the Petitioner was 

deemed not diligent for not discovering the evidence sooner. Contrary to this Court’s statement, 

Commonwealth v. Lambert, 884 A.2d 848 (Pa. 2005) does not suggest that a PCRA petitioner has 

a duty to obtain evidence “straight from [the prosecutor],” Notice Opinion at 18, when it is not 

available from any third-party source. In fact, in the claim at issue in Lambert, the Court held that 

the petitioner was not diligent because the prosecution had already disclosed a separate document 

setting forth the facts he claimed were newly discovered (that a witness failed a polygraph test and 

then changed his story). See Lambert, 884 A.2d at 856. And, while this Court emphasized that, in 

Basemore, “there was no reason for the defendant to have been aware of the comments that former-

ADA McMahon . . . made in the [McMahon] video” prior to the public disclosure of that video, 

Notice Opinion at 18, the same is true here: there was no reason for Mr. Abu-Jamal to know about 

the favorable evidence in Mr. McGill’s private jury selection notes until they were disclosed 

(which it is undisputed did not occur until January 2019, see PCRA Pet. ¶ 6 & Ex. A).  

When the prosecution withholds evidence exclusively in its possession, “no amount of 

‘reasonable efforts’ to find” such evidence by Petitioner “would have gained him access to the 

DA’s files as they are not public records.” Com. v. Hart, 199 A.3d 475, 482 (Pa. Super. 2018) 

(citing 65 P.S. § 67,708(b)(16). Indeed, in Commonwealth v. Davis, the Superior Court rejected 

the Commonwealth’s argument that the petitioner was not diligent even though, unlike here, he 

could have previously discovered the favorable evidence by obtaining transcripts from other cases. 

See Davis, 86 A.3d at 890-91. In that case, the Court declined to hold that a PCRA petitioner 

should be required to make “unreasonable assumptions” that the prosecution permitted its 

witnesses to commit perjury. Id.  
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 For all of the foregoing reasons, Petitioner acted diligently by making reasonable efforts to 

discover evidence in support of his Batson claim during the 1995 PCRA proceedings. Yet, despite 

his reasonable efforts, the Commonwealth denied his discovery requests and withheld the 

prosecutor’s critical jury selection notes until January 2019. Petitioner’s claims premised on those 

notes are timely. If the Court has any outstanding questions concerning Petitioner’s diligence, they 

would be best addressed at an evidentiary hearing. See Burton, 121 A.3d at 1073-74. 

II. Petitioner’s Brady Claims Are Premised on Compelling Evidence that the 
Commonwealth Suppressed Inducements to its Two Key Witnesses, Which 
Require an Evidentiary Hearing.  

 
A. In Its Notice Opinion, This Court Applied an Incorrect Materiality 

Standard. 

The failure of the prosecution to disclose impeachment evidence in violation of Brady v. 

Maryland requires a new trial when there is a reasonable probability that, had the inducement 

offered by the Government been disclosed to the defense, the result of the trial would have been 

different. Commonwealth v. Lambert, 884 A.2d 848, 854 (Pa. 2005) (citing Strickler v. Greene, 

527 U.S. 263, 280 (1999) and United States v. Bagley, 473 U.S. 667, 682 (1985)). The United 

States Supreme Court has further stressed that the adjective “reasonable” in the reasonable 

probability test “is important.” Kyles v. Whitley, 514 U.S. 419, 433 (1995). A petitioner need not 

demonstrate that it is “more likely than not” the verdict would have been different had the evidence 

been disclosed, but simply that he did not “receive a fair trial, understood as a trial resulting in a 

verdict worthy of confidence.”  Id. “A ‘reasonable probability’ of a different result is accordingly 

shown when the government’s evidentiary suppression ‘undermines confidence in the outcome of 

the trial.’” Id. (quoting Bagley, 473 U.S. at 678); Commonwealth v. Lambert, 884 A.2d at 854. 

Most notably, both the United States and the Pennsylvania Supreme Courts have held in 

no uncertain terms that, “the materiality inquiry is not just a matter of determining whether, after 
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discounting the inculpatory evidence in light of the undisclosed evidence, the remaining evidence 

is sufficient to support the jury’s conclusions. Rather, the question is whether ‘the favorable 

evidence could reasonably be taken to put the whole case in such a different light as to undermine 

confidence in the verdict.’” Commonwealth v. Lambert, 884 A.2d at 854 (quoting Kyles v. Whitley, 

514 U.S. at 435) (emphasis supplied); Banks v. Dretke, 540 U.S. 668, 699 (2004) (quoting Kyles).   

The Kyles v. Whitley Court explained this aspect of the Brady materiality standard as 

follows: 

  The second aspect of Bagley materiality bearing emphasis 
here is that it is not a sufficiency of evidence test. A defendant need 
not demonstrate that after discounting the inculpatory evidence in 
light of the undisclosed evidence, there would not have been enough 
left to convict. The possibility of an acquittal on a criminal charge 
does not imply an insufficient evidentiary basis to convict. One does 
not show a Brady violation by demonstrating that some of the 
inculpatory evidence should have been excluded, but by showing 
that the favorable evidence could reasonably be taken to put the 
whole case in such a different light as to undermine confidence in 
the verdict.  

 
Kyles v. Whitley, 514 U.S. 434-35.   

 
In its Notice of Intent to Dismiss, this Court applied the sufficiency of the evidence test 

that has been expressly rejected by the United States and Pennsylvania Supreme Courts. See Notice 

Opinion at 23 (“The jury could have convicted Defendant of first-degree murder even if Mr. 

Chobert had not identified Defendant. Defendant might not agree with this evidence, but that does 

not render Mr. Chobert’s testimony necessary to Defendant’s first-degree murder conviction”); id. 

at 28 (“Even if White’s testimony were completely removed from Defendant’s trial, Defendant 

could have been convicted based on the testimony of other witnesses”); id. at 29-30 (“Although 

the testimony of Ms. White and Mr. Chobert certainly contributed to Defendant’s conviction, 

sufficient evidence existed for jurors to have lawfully convicted Defendant of first-degree murder 
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even absent the testimony of both eyewitnesses, if jurors had chosen to credit the ample 

circumstantial evidence presented at trial”). 

In essence, this Court performed its materiality analysis by asking whether, even if the 

undisclosed impeachment evidence had been disclosed and used by the defense to impeach Mr. 

Chobert’s or Ms. White’s (or both of their) testimony, and such testimony was consequently 

discounted by the jury, there was a legally sufficient amount of other evidence to sustain the jury’s 

guilty verdict. This is precisely the approach that the Pennsylvania Supreme Court in Lambert and 

the United States Supreme Court in Kyles deemed incorrect. Instead, to determine the materiality 

of the  Brady violations in this case, the Court should have considered: (1) whether there was a 

reasonable probability that the jury would have acquitted (or convicted of a lesser offense) after 

seeing the case in a different light having learned that Robert Chobert, the prosecution’s linchpin 

witness, had been promised financial payment in exchange for his testimony; and (2) whether there 

was a reasonable probability that the jury would have acquitted after seeing the case in a different 

light having learned that Cynthia White, the prosecution’s second principal witnesses, had been 

promised leniency in her pending criminal cases in exchange for her testimony; or (3) whether 

there was a reasonable probability that the jury would have acquitted after seeing the case in a 

different light having learned that both main witnesses for the government were offered favors in 

exchange for their testimony. And in performing this analysis, it is important to underscore that a 

“reasonable probability” does not mean it is “more likely than not” the verdict would have been 

different had the evidence been disclosed. Kyles v. Whitley, 514 U.S. at 433; Commonwealth v. 

Dennis, 17 A.3d 297, 308 (Pa. 2011).      
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B. The Nondisclosure of a Financial Incentive for Robert Chobert’s 
Testimony Is Material. 

In its Notice Opinion, the Court asserted that the nondisclosed evidence would not have 

been persuasive to the jury because, “Chobert immediately and steadfastly identified Defendant as 

the person who shot Faulkner and Chobert never changed his statements or testimony regarding 

the shooter’s degree of culpability.” Notice Opinion at 22. However, this was not the case. Upon 

cross-examination by defense counsel, Mr. Chobert admitted to changing an important part of his 

story. Mr. Chobert admitted that on the night of the crime, he told police officers that after the 

shooting, the shooter ran 30 feet away from the scene. Tr. 6/19/82 at 236-37. At trial, Mr. Chobert 

testified that the shooter only ran 10 feet. Id. This was particularly significant since, according to 

the Commonwealth’s case, Mr. Abu-Jamal was found with a gunshot wound himself on the curb 

right near to Officer Faulkner, and the Volkswagen.  Tr. 6/19/82 at 116. If the jury believed that 

Mr. Chobert saw the shooter run 30 feet from the scene, that would cast doubt on whether Mr. 

Abu-Jamal was the shooter. In addition, defense witness Dessie Hightower testified at trial that 

after hearing shots, he saw someone running away from the scene. Tr. 6/28/82 at 126-27. Had the 

jury learned that Mr. Chobert was offered money in exchange for favorable testimony for the 

Commonwealth, it may have seen that as the explanation for why at trial Mr. Chobert changed his 

statement and claimed the shooter only ran 10 feet.     

This Court also points to Mr. Chobert’s identification of Mr. Abu-Jamal as the shooter at 

the scene, at a pre-trial suppression hearing, at trial and at a PCRA hearing as additional support 

for its conclusion that disclosure of a promise of financial benefits would not have been likely to 

impact the verdict. Notice Opinion at 22-23. But Mr. Abu-Jamal was the chief and only suspect 

from the moment the first police officers arrived at the scene. Tr. 6/19/82 at 211-212. Mr. Chobert 

did not identify Mr. Abu-Jamal as the shooter until Mr. Abu-Jamal was already in police custody 
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inside of the police wagon.  Id. A jury might reasonably surmise that Mr. Chobert, on probation 

and driving a taxi without a license, would want to support the viewpoint of law enforcement. 

Moreover, if the prosecutor offered Mr. Chobert money for his testimony, Mr. Chobert’s 

identification of the Defendant at a suppression hearing, at trial and at a PCRA hearing only 

suggest that he kept to a pro-prosecution story in order to earn the payment.  

This Court considered Mr. Chobert’s 1997 testimony that the prosecutor’s offer to help 

him reinstate his driver’s license did not influence his testimony as further evidence that an offer 

of payment would not have been material even if it had been disclosed. Notice Opinion at 23. But 

Mr. Chobert’s assertion that he was not influenced by a different inducement does not undermine 

the materiality of the nondisclosed inducement at issue here. The materiality test under Brady is 

about whether the petitioner’s trial was fundamentally fair, see Kyles, 514 U.S. at 434, 454, and a 

trial is only fair when the jury has an opportunity to evaluate the credibility of key prosecution 

witnesses in light of inducements offered to them. See Napue v. Illinois, 360 U.S. 264, 269 

(1959) (“The jury’s estimate of truthfulness and reliability of a given witness may well be 

determinative of guilt or innocence, and it is upon such subtle factors as the possible interest of the 

witness in testifying falsely that a defendant’s life or liberty may depend”); see also Giglio v. 

United States, 405 U.S. 150, 154-55 (1972) (explaining that a prosecution witness’s “credibility 

as a witness was therefore an important issue in the case, and evidence of any understanding or 

agreement as to a future prosecution would be relevant to his credibility and the jury was entitled 

to know of it”).  

Lastly, this Court’s statement that other evidence corroborated Mr. Chobert’s testimony, 

see Notice Opinion at 23, overlooks important discrepancies between the various witnesses’ 

accounts. For example, at trial, Mr. Chobert denied seeing a woman at the shooting scene at the 
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location where Cynthia White testified she was located. Tr. 6/19/82 at 234. Additionally, both of 

the other witnesses interviewed that night told the police that they did not see a taxicab parked in 

the spot at which Mr. Chobert testified he parked his cab. See Tr. 6/25/82 at 20 (testimony of Mark 

Scanlon); Tr. 6/25/82 at 85-86 (testimony of Albert Magilton); Tr. 6/19/82 at 228 (testimony of 

Robert Chobert).  

Moreover, in Kyles v. Whitley, the Supreme Court held that omitted impeachment evidence 

established a reasonable probability of a different result, even though the prosecution in that case 

presented two other eyewitnesses whose testimony was not impeached by the new evidence. See 

Kyles, 514 U.S. at 434. In rejecting the State’s argument that the existence of these two other 

eyewitnesses meant there was no reasonable probability of a different result, the Supreme Court 

explained: “the effective impeachment of one eyewitness can call for a new trial even though the 

attack does not extend directly to others, as we have said before.”  Id. at 444 (citing United States 

v. Agurs, 427 U.S. 97, 112-13 (1976)). 

As Mr. Abu-Jamal highlighted in his Petition, the prosecuting attorney relied quite heavily 

on the credibility of Mr. Chobert’s testimony in his closing argument Tr. 7/1/82 at 179. In Kyles 

v. Whitley, just as in this case, the prosecution’s closing argument supported a finding of prejudice. 

The Court explained that “[t]he likely damage” to the prosecution’s case from the hidden 

impeachment evidence concerning two prosecution witnesses was “best understood by taking the 

word of the prosecutor,” who highlighted those two witnesses during closing. Kyles, 514 U.S. at 

444. So too here, where the prosecutor relied heavily on Mr. Chobert and vouched for his 

trustworthiness in closing. Tr. 7/1/82 at 179; see also Banks, 540 U.S. at 685, 701 (relying on 

prosecutor’s closing argument to confirm the importance of a witness to the prosecution’s case, 

such that the failure to disclose a $200 payment to the witness was material). 
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In summary, the proper materiality standard is whether there is a showing that the favorable 

evidence could reasonably be taken to put the whole case in such a different light as to undermine 

confidence in the verdict. Kyles, 514 U.S. at 434-35. Especially given that there were significant 

discrepancies both between Mr. Chobert’s account at trial and his account in earlier statements and 

between his account and that of other witnesses, there is a reasonable probability that the jury 

might have seen the case in a different light if it had been informed that Mr. Chobert was offered 

money by the trial prosecutor.     

C. The Nondisclosure of an Offer of Leniency to Induce Cynthia White’s 
Testimony Is Material.  

 The Court’s main basis for finding that evidence of an offer of leniency to Cynthia White 

was not material nondisclosed Brady information is that Cynthia White was impeached about her 

numerous prior criminal charges, her open Philadelphia cases, and her inconsistent statements at 

Mr. Abu-Jamal’s trial. Notice Opinion at 27-28. However, there is a qualitative difference between 

these forms of impeachment and a promise of leniency. Ms. White’s prior record, inconsistent 

statements and open charges speak to her character. On the other hand, evidence that a witness 

with a substantial prior criminal history was offered leniency or even dismissal for four pending 

charges speaks to Ms. White having an interest in testifying for the prosecution. There is a 

reasonable probability that the addition of evidence of an offer of leniency would be the additional 

piece of impeachment that would have influenced the jury’s verdict. See, e.g., Banks v. Dretke, 

540 U.S. at 673 (finding materiality because the nature of the impeachment that was absent due to 

nondisclosure was of a different nature than other forms of impeachment used at the trial). 
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D. The Commonwealth’s Failure to Disclose the Brady Evidence Regarding 
Robert Chobert and Cynthia White, Cumulatively Undermines 
Confidence in the Outcome of Mr. Abu-Jamal’s Trial. 

 This Court recognized that it must consider the cumulative impact of more than one Brady 

claim. See Notice Opinion at 28. Indeed, the Supreme Court has consistently emphasized this. See 

e.g., United States v. Bagley, 473 U.S. 667 (1985); Kyles v. Whitley, 514 U.S. at 421-22. There are 

at least two ways in which it is reasonably probable that the cumulative effect of the nondisclosed 

evidence may have affected the outcome in this case.   

First, the recently disclosed impeachment evidence involved both of the two eyewitnesses 

to the crime. Mr. Chobert and Ms. White were the only witnesses who claimed to have seen both 

the actual shooting and to be able to identify the shooter. See PCRA Pet. ¶¶ 19, 22, 23. Second, 

the cumulative effect of a promise of money to one crucial witness and of leniency to another 

would have undermined the reliability of the investigation and discredited the government’s 

methods in assembling the case. See Kyles v. Whitley, 514 U.S. at 446.   

The consideration of the cumulative materiality or impact of nondisclosed Brady evidence 

underscores the importance of the law’s rejection of a standard that looks at whether, absent the 

impeached testimony, the remaining evidence was sufficient to support the conviction. As in this 

case, courts must instead consider whether the disclosure of secret agreements or understandings 

with witnesses would have altered the jury’s view of the case regardless of the legal sufficiency of 

the remaining evidence. 

E. Petitioner Has Proffered Sufficient Proof of Brady Violations to Warrant 
a Hearing. 

 This Court’s Notice Opinion is based upon its view that even if there had been either (or 

both) an undisclosed offer of payment to induce Robert Chobert’s testimony and an undisclosed 

offer of leniency to induce Cynthia White’s testimony, they would not constitute Brady violations 



29 
 

due to a lack of materiality. See Notice Opinion at 20-30. Nevertheless, with regard to both 

witnesses, this Court also expressed reservations about whether Mr. Abu-Jamal has demonstrated 

that, even at a hearing, he would be able to prove the existence of offers or agreements to Mr. 

Chobert or Ms. White. Petitioner respectfully disagrees.   

With respect to Mr. Chobert, there is no dispute that he wrote to ADA McGill shortly after 

trial requesting the “money own (sic) to me.” PCRA Pet. Ex. B. This Court acknowledges that one 

reasonable inference from this letter is that “Chobert and McGill had previously discussed 

Chobert’s desire to collect money that Chobert felt was owed to him.” Notice Opinion at 21. Yet 

this Court finds that it is unclear how Defendant expects to “prove these additional inferences” 

that the money was in exchange for Chobert’s testimony. See id. However, this reasoning is 

inconsistent with the concepts of fact-finding through inference, and that any fact may be found 

based purely upon circumstantial (inferential) evidence. See, e.g., A.B. ex rel. Bennett v. Slippery 

Rock Area School Dist, 906 A.2d 674, 678-79 (Pa. Commw. Ct. 2006) (“when properly proved, 

circumstantial evidence is entitled to as much weight as direct evidence”); Commonwealth v. Holt, 

273 A.3d 514, 532 (Pa. 2022); Commonwealth v. Chambers, 599 A.2d 630, 635 (Pa. 1991) (stating 

that circumstantial evidence is sufficient to sustain a conviction); Commonwealth v. Thomas, 350 

A.2d 847, 849 (1976) (same).   

An inference need not be “proved” with direct or conclusive evidence, but rather an 

inference may be drawn by the fact-finder from direct proof of facts that gives rise to the inference 

of other facts. See Pennsylvania Suggested Standard Criminal Jury Instructions (Pa. SSJI (Crim)), 

§7.02A (“circumstantial evidence . . . is testimony about facts that point to the existence of other 

facts that are in question. Whether or not circumstantial evidence is proof of the other facts in 

question depends in part on the application of common sense and human experience”). Thus, in 
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this instance, the proven fact of the letter to Mr. McGill and its contents asking for money owed 

may give rise to the inference that there was an agreement or understanding between the 

prosecution and Mr. Chobert, such that he expected to be paid for testifying for the prosecution. 

There may be alternative inferences; however, the strongest inference is that Mr. Chobert, who 

testified for the prosecution in a homicide case, wrote one month later to the prosecutor asking for 

money that was owed to him because he was promised money. The Court is permitted to draw this 

inference without any further proof.  Indeed, given that Mr. Chobert testified in a PCRA hearing 

that he did not speak with McGill after trial, PCRA Tr. 8/15/95 at 20, the most reasonable inference 

is that the offer or promise of money was made before Mr. Chobert testified. As Petitioner 

explained in his Opposition to the Commonwealth’s Motion to Dismiss, see Opposition to 

Commonwealth’s Motion, 8/16/22 at 7-9, the explanation for the letter offered by McGill in his 

2019 Affidavit, PCRA, Petition, 12/23/21, Ex. C, and the alternative possible explanations 

suggested by the Commonwealth in its Motion to Dismiss, See Motion to Dismiss, 6/29/22 at 47, 

are not reasonable nor even plausible.  And these implausible justifications provide additional 

evidence that this Court may properly rely on in drawing an inference in Petitioner’s favor. See 

Opposition to Commonwealth’s Motion, 8/16/22 at 7 (citing numerous cases). 

In sum, there are disputed material facts concerning Mr. Abu-Jamal’s Brady claim, 

including disputes about the most reasonable inferences to be drawn from documentary evidence 

disclosed by the Commonwealth. An evidentiary hearing is required to resolves those factual 

disputes. See, e.g., Commonwealth v. Williams, 244 A.3d at 1286; Commonwealth v. Wah, 42 A.3d 

at 338. 
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III. The Witness Certificate Requirement of the PCRA Was Intended to “Make it 
Easier” to Obtain an Evidentiary Hearing Involving Hostile Witnesses, and 
Petitioner Has Satisfied its Provisions. 

This Court stated in its Notice of Intent to Dismiss that “It is unclear how Defendant expects 

to prove these additional inferences through witness testimony or further argument at an 

evidentiary hearing” because Mr. McGill’s affidavit did not support Petitioner’s inferences, and 

because Mr. Chobert did not sign a witness certificate or discuss the matter with Defendant’s 

counsel. Petitioner respectfully offers that this Court’s reasoning is inapposite in two regards: first, 

because Mr. McGill’s affidavit does support the inferences drawn by Petitioner due to its 

containing assertions that are not credible in regard to the Batson claim, assertions belied by the 

record in regard to the Chobert evidence, and assertions admitting to his efforts to put in a favorable 

word for Cynthia White.  

Second, the Pennsylvania Superior Court has recognized that the drafters of the PCRA 

framed the witness certificate requirement according to the common reality that many witnesses 

are “hostile.” As explained by the Superior Court: “A principal architect of the 1995 Legislative 

Amendments to the PCRA, Senator Stewart Greenleaf, spoke on this question as follows:  

In addition, when we held the hearing there was concern about the fact that when 
you file a petition, we want to make sure that it is a meritorious petition, we do not 
want to have a frivolous petition, that there are some witnesses that would be 
available to testify, so the original bill required that each witness had to sign a 
statement and have a notarized, sworn statement at the end of the statement 
indicating that this was a true and correct representation of what he would testify 
to at the coming collateral hearing. There were objections to that, feeling that that 
was too onerous to require a defendant to go out and obtained notarized statements 
from all of his witnesses, some of which would be hostile witnesses, and I agreed 
with that.  

 
So as a result, this amendment allows a defendant to merely present a summary of 
the statement so we know generally what that witness is going to say and merely 
sign a certification. Either the witness, his attorney, the defendant’s attorney, or the 
petitioner himself, the defendant himself can sign a certification saying to his best 
knowledge that this was an accurate statement of what the witness would testify to. 
So I think it is an effort, again, not to take anyone’s rights away from him but also 
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to help that defendant in the processing of his appeal and hopefully to make it easier 
for him to obtain a hearing, which we want him to obtain. 
 

Com. v. Brown, 767 A.2d 576, 583 (Pa. Super. 2001) (emphases added). Mr. Abu-Jamal 

has presented this Court with the requisite certifications confirming that the witnesses he 

intends to call are available and the general subjects they will testify to.  

Mr. McGill’s affidavit reinforces the need for this Court to hear from him directly, 

as Petitioner has demonstrated that his claims pertaining to the Chobert evidence are 

contradicted by the PCRA record. See Opposition to Commonwealth’s Motion, 8/16/22 at 

8-9. Additionally, his explanation for his tracking of the race of jurors curiously refers to a 

court questionnaire that was not, in fact, in existence in 1982. Certainly, the Court has an 

obligation to explore these matters in an evidentiary hearing and should not rely on an 

affidavit with assertions that are factually untenable or contradicted by the record in making 

a credibility determination. 

Whether Mr. Chobert remembers writing a letter or not is something the Court 

should hear from Mr. Chobert. Further, his memory of a specific letter is incidental to the 

key question of whether he was remunerated for his testimony. Even testimony that does 

not admit to this fact could support Petitioner if that testimony is incredible or contradicts 

the testimony of other witnesses. See Opposition to Commonwealth’s Motion, 8/16/22 at 

7 (citing numerous cases). 

Mr. McGill and Mr. Chobert are hostile witnesses, and it is improper to 

predetermine the content of their testimony or its credibility by erecting a barrier that was 

rejected as “too onerous” by the Pennsylvania General Assembly, which wanted “to make 

it easier for [a petitioner] to obtain a hearing[.]” Brown, 767 A.2d at 583.  
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 Respectfully Submitted, 
  

       /s/ Judith L. Ritter 
 
       JUDITH L. RITTER 
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Exhibit A – 1995 Discovery Motion 

















































 
 
 
 
 

Exhibit B – Commonwealth Motion to Quash 
Subpoena, August 2, 1995 
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